
a,rtcl "Sltuf itt.' Sutn"
''The linest ol Aneicen tmditions rfl.s ht.tfiLled thcn the Su-
preme Conrt to(rk tin? to hear tltc peti.l;on ol a. man lo |)h.om
otheB had tumed rt rleaf ear." Indianapolis Sfar

BY JOSEPIJ

rrn- the l.rst hour ot the scr
s ion,  Monday,  laDuary r r ,
rt6o, wrs a routire dr! 'n the

grcat m:rrble rnd nahogany court
room of thc Supreme Courr of the
Un;Led States.  Since Mondry is  "de
cisions" day, the Court 6rst cleliu-
ered opinions c,n crses rrgued ar
previous sessions. Then tbe nine
bltrck rol,ed iusriccs alcncd rhcm-
sclvcs to herr rrguments in nov
.ases. (lhici lusrice l:..r1 W]rren 5r;d,
"Srni  ' l  

hompsor vcsus Ci tv  of
I -ouisv i l1e."  lhompsor 's  ruorncy,
+5 verr old Lour Luskv, former hrv
clerk to the late Supremc Court fus
tice Harhn F. Stonc, rose to:tlclress

Luskv rvrs orc of thc lirv pcqrlc
who hrd bei ieved that  Sam' l  honp
sor's crsc could be brought to the

P. Br.alr

Suf.eme Coun.  In one long legr l
leap hc hrd crr r icr l  h is  c l icnt 's  prot r
lem lion r police cou(, rhc loilest
c.ur i  in  Kcntuckv,  to  rhe mt ions
highest court. Tlrc (.rsr involved a
l lne ot  $ro on crch o l  t lvo convic
' i . , rs .  Thc hsr  r imc rhe Suprcmc
Coun hud.cccprcd so sccmingl r
t r i ! i r l r  c . tsc rv . i  in  rSS(, .

But rhe fncs ivcrc Dor rhe rruc
issLre. "'l he rime has not vet come
$hc,r AnrericrDs crn be derlt rvnh
as cc.nomic men.  Thci r  Dceds nnd
rights are not measurrblc in purclv
moncterv terms, '  Lusk,v her l  rvr i t ,
ien ;n l is  br ie t  to  rhe ( lour t )  rsk ing
t . ,  b .  hc. rd.  "One of  rhc i r  nee.Js is
jusr i .e ,  rn. l  in  th is  countrv rhq,  havc
a legel  r ig l t  to  rcceive u.  Af ihough
thc just ices had re l lscd r .  hcar
nrnv c ises in  th is  tenn bL.rus.
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the issuesrlid not irrvolvethe Court's
interpretation of lire Corst;tution,
rhey had agreed thet. consr;Lur;.Del
qucsti.,n huns ovcr Sam 

'lhomp

The 46-year old petitioner was a
gcDeral h.ndvmar jn Inuisville.
Slim, dignified, lvith direct eyes, he
lived alonc in a small house ir the
suburbs. His incomc carne mostly
lrom odd iobs,like painrins andcatr
pe ry. His problems grerv our of
his lrequcnt rrrests cn charges of
loitering, vegrancy or disorderly

Sam Thompson h.d always lclt
ovcrwhelmed bv the rorvering au-
thority of the pollce. l3ut after his
most rccent rrrcst 16r disorderly
conducr ,  hc dec;ded rhrr  he had
raken enough. "If vou ffebeirg con
tinually L,e{tel o! rhc shoulder,"
Sam dphineJ, "that shoulder gers
tired rfter x while. I Glt smething
should be done rbout it."

F'rom jril he telephoocd Dr. wy-
nant I)ean, i;r rvhose Amilv he had
worked olT and on for 3o yerrs, and
:sked for he$. nr. Dern callcd rt,
lorrey Louis I-uiky. Afrer talling
lvi(h Sam. who iDsisred rhat hc
wasnl guilty, LusLy appcared at the
police<ourt herring and denarded
a trial lbr his client.

Bcfore tbis trial, horvclcr, Sam
got  arrcsted.gain,  th is  r ime whi le
sr t t rng in  ;  L ,us i r . ' rnn,  \vr , r ,ng r , l
r , ,ke J hu(  honre.  He wJs.hrrgcd
rvith vagrancy and loiter;Ds. The
poiice-cou.t judge he.rrd testimony
rnd lound San gu;lty.

Lusky ;nsisred rhar rhe lacrs

proved h;s cl;ent innocent end de-
meDded the .ighr ro 6le an objec
tion to the decision. The prosecutor
opposed Lusky's morion wirh an un-
rvit|irg prophecy abour subsequeDt
cvents: "He wants to make a lid-
eral crseout of it, and this is nothing
but r two bii c.se." Thc judge fincd
Sam $2o lor loircring and s.ve him
Jo days iir j.til i;r vagrancy. Lurkl'
afpealed rhe case and obra;red a
iury t , ia l  i r  rnother  cour t ,  \vherc
Sam rvas quicklv acquirtcd.

'lb 
keep him our ol ary more

troublc, tusky idvised his ;lient ro
stav arvey liom the bus starion. Tin
drvs larcr  Sem $as i r  thc L iberry
t-nd Crfi writins I;r his bus, which
stoppcd at e nerrby corner. 1b pass
the t ime he put  a .o in in  the juke
box. As the music blared, he shuf-
lled a loot to the rhvthm.In wrll'ed
nvo l)oliccmen. lhey .ccuscd h;m
ol hrng;ns rrourd rnd danc;ng in
rn estrblkhmcnt tint had no license
lor drncn:g, and rrested hin for
Ioncring. WheD Sam protered the
arrcst, the police added a charge of

. \ t  t l re  r ' , l ic t  c"un r  rh l ,  the iudxe
6neJ sr ;  g ,o on crch charge.  i , r
Kentucky thcre i! no app€al lor
fincs below $:o, and thus no legrl
machinery ex is tcd lor  uk ios the
cxse to a supcri.r court io rhc srare.
Lusky nide r norion to drm;ss dre
crse. Tle judse ovcruled hin. He
m:tde a moti{D lbr brit. Overrulcd.
IIr madc a motion lir a new trial.

LuskI spokc ro S.rm. "If ir's Dcc,
csia.y, I'11 go dre limir to rhe U.S.
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Supremc Corrrt. Are you agrce-
rb le l "  Sam said he wai .

\r'hen Lusky annourced in court
thar he intended to appeel lhe case
to the Supreme Court, orher lrwyers
there laughed derisively. But the ar-
torncy rvas on sound legal ground.
Uncler lederal starutes the Supreme
(lourt n13,v review "fiDal judgnenrs
or decrces rendered by rhe highest
stite coun in shich a decision could
bc hid' In rh;s case, rhe hishesr
such court was the lowest, rhe pollce

Luskv said latcr, "Mv clicnt had
bc.n def.ivcd of his righrs under
t |e  r t rh Amendnent  of  rhe Con-
stitution, which says, 'Nor 

sball any
srarc deprive xDy pcrson of lila, lib-
cnv .. propertv, s'irhour due proc
e$ of lilv.' I had to do evervrhhg
possiblc to rcsrore dresc rights to

The judge agreed to suspend rhe
execution of Sam Thornpsotr's sen-
tencc l'or thc legal )imir of z4 hours.
This savc I.usky iust oDc day ro
obtain court action for e longer sus-
peDsion of Sem\ sentencc, which
rvould provide rime to presenr the
casc ro the Supreme Court. Once
the fiDe lvas paid or the jeil sentence
served, the anonrey J<new, the casc
ivoLrld be 6nnhcd, and the Su,
preme Courr would not consider it.

Lusky quickly rvent to rhe circuit
coLrrr of ]e6ersor County and laid
out his c.se ;n request lbr a suspen-
sion of srucrce. On the :3rd hour
iudge Lawrencc S. Grauman an,
nouDced his decision: "The peti
tioner hrs a {ideral constitutional

right to pr€seDt his claims to the
only coun which has the iurisdic,
tion to entert.in them-the United
Srares Supreme Courr." Judge crau-
man gratrred a 90 d{y stay.

Now Lusky, with his associare
M:r.viD Morse, submitred papcrs to
rhc Sutr (mc ( 'nuf l .  r rsu i ;s ihr t  j r
\h^L, lJ  herr  the cr<e.  AnJlyz,ns rhe
legal issues, rhe atrorney sa;d:

"'lhe hL,rr doD. by a denial ofjus
ticc n not easy t., describe, but it is
nonetheless real. A man's innare
sense of dignity, his con.eption of
h;nself as a perebn unique yer pan
ot a .omnunity, his Geling oI
proud sccurily in the impart;ality of
the las impairment or dsrrucrion
of these vahres carnot be measured
in m.n.y. Yet nrch e hurt can shar
ter  a 'nar .  And that ;s  rhe hur t
wlrich is done when iustice is de-

Aftcr studying the records and
briefs submnted by both sidcs, the
supreme Cr:>un dccided to hcar the

No one except tbe jusrices knows
precisely rvhy the alourt asreed ro
look inro Sam Thompson's aase.Im
plicit in the decision was acknowl-
cdgment oI e grosi.g problem in
man! p.rts ot the counrry where
i)olice use the disorderly conduct,
loitcring and vag.alcy laws to ar-
rcst ,)ersons, Dot for breaking the
law, but simply lor teins a ;inor

When Lusky stood belore the
(loun to launch his arguments, he
rvas permitted only a lirv sentences
bc16re thc justices began thro*'ing
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questions at hin and at Herman E.
Frick, counsel for the City of Louis
ville. Tlrey queried Lusky about his
norive nr bringing thc c.tse to lhe
SLrpreme Court. "The compellnrg
reason," Lusky srid, "js lhat ir's the
only practical way of preserving the
rights of my client."

Frick, an able attorney, had a
hard timc. One of the alleged rea-
sons lor Sam\ :trrest was that "he
could not give a sarisfactorv accotnt
of hinscIf." fustice Fe)ix Frrnk
furter said, "\\buld it not have been
within Thompson's constitutional
rights to tell the intcrr.Ealing of-
ficcr, 'Ifs nore of your business
what I'm doingl"' Frick madc no
replv.

"k a man guiltv ofdimrderly con
duct .nd loitering." asked fust;ce
Charles E. Whiuaker, "simply be-
cruse he shuffes hh foot to music
as he waits lor a bus on a cold
wintcr  n ight l "

"Thar's very drxm.iic," Frick
sa;d, "bu! h€ was doing a shutre

Justice Pottc. Stewart inre.iected:
"Wbar is a shufilc dancei"

should have charged the t:vcrn
owner, Dor Thomfson.

Dxamining the disorderly con-
duct charge, Chef tusrice Warr€n
asked Frick, "l)o you really put a
nan iD jail lor arguing with a police

"ThaCs wbat happened in this

lusr;ce william I. Brcnnan, lr..
rvanted to know whcn.rn argument
becones disorderlv conduct.

"ADv .rrgL,ment tends to lerd lo
disordcr," I\;ck replied.

"You are mrking an arsumcDt
n,"v, rren't youi" JLrticc Brenrtrn
pressed. "Do you see any signs of

The (i,urt, interested in rhe
implications of thc casc, allowcd
argumenrs to extend bqord the
allotted time of one hour and con-
tirued irs questioningon the follow-

On Mondav,  M. .ch , r ,  1960,  ten
weeks after hcaring the 

'l 
hompson

case, the Supreme Court read its
decision. lustice Hugo L. Black
wrore and delivered thc unarimous
op;rion of the Court.

Frick pontiered this, then said, In an e;ght page, carefully rea-
"lt's some lorm o{ danchg which soned d<xument he said: "There
us.s a syslem of shufl1ing." simply is no semblance of evidence"

fustice Frankfurter asked, "Is to support the charge of loitering.
shuliiDs illegal in L.uisv;llel" The charge of disorderly conduct

"No, sir, hur tbe tavern oivner's for arguing with the police was
license did not permir dancing," without legal foundation. "Thus we
lrick said, "rnd the license holder 6nd no evidence whatever in the
is respc,nsi6le." record ro support these convictions."

If so, and if Thompson was ac, He revereed rhe Lou;sville police,
tually daDcing, Justice Frankfurter courr conv(ions.
;mplied, then the City of lruisv;Ue Of all the cases involving a coD-
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stitutional ;sue in thr r959{o
Court te.m, "Sam ThomDsoq v.
Ciry of Lou;sville" w.s the;nly one
in which all nine jusr;c€s joined in
a snrgle opinion. And rhar opinion
cstablished r legal precedent: it is
unconst;tutional to convic! a man

Sam Thompson wasn' t  much
awed by the fact that his case had
made lesal hisro.y. "k just m.de me
leel g@d to know rhat my rights
w€re b.irg rxken care of," he said.

It made a grcat many otber pco-
ple feel good, to. (;renville Clark,
onc ofthe great lawycrs ofour time,
told Lusky, "You deserve a corrple
of m.dals lor rvhat vou dkl in this
c.se." Erwin N. criswold, d€an of
Harvard Lrw Sch.,ol, said, "Th;s
;s a rerl contribution ro rhe law. All
of us who rre interested in jusr;ce

arc greatly indebted to you." Doz
ens of Louisville attorneys conerat,
ulated Lusky.

The kuisvill€ coand-loun.t
said, "The case of S.rm Thompson
may mean much to lirrure Sam
Thompsons, who never again will
be quite as delenseles before hasty
policemetr and indifierent prosecu,
to.s as thry have been hererofore."
Thc Boston Haalr/ heard the swcet
music of liberty ;o the Supfeme
Court dccision and editorialized,
"Wc rre,  iD r  manner of  spekinq,
shuRl , r rg orr r  Ger in  rhythm t"  a
great and pervading melody to be
heard about this land."

]i, Sam Thompson, the melody
has a highly personal mcaning.
"Whcn I see tbe police now," he
says, we say hello to each other,

\l><-

Rerj.ted ,oh the Nat4bq 196r is*. dt Tbc R..n /' Djs,l
c.rtristt 1961 bt ft' Rc.aq\ D
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